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TERM SHEET 
 

Essential draft terms and conditions for the investment to be undertaken by the company [●] in: 
[●] 

 
Madrid, 3 October 2019 

 
This document (the “Term Sheet”) establishes the principal terms and conditions for the possible 
investment to be undertaken by the company [●], S.L. (the “INVESTOR”) in the Spanish company named 
[●] (the “Company”), the specific terms of which will - if appropriate - be negotiated, agreed and 
implemented in one or more contracts (the “Investment and Shareholders Agreement”). 
 
The signature of this document merely establishes the initial framework for dialogue under which the 
INVESTOR will consider, if appropriate, the possibility of undertaking the investment, and does not 
presuppose, guarantee or in any way whatsoever constitute, or should be interpreted as constituting, a 
commitment in relation to a definitive investment operation on the part of the INVESTOR in the Company. 
 
This document shall not be binding on either of the Parties, with the exception of Clauses or Sections 27 
(“Expenses and Taxes”), 28 (“Confidentiality”), 29 (“Exclusivity”) and 30 (“Applicable Law and 
Jurisdiction”), which shall be binding on the signatories. 
 

1. Company 
§ [●], with its registered office in [street] [●], number [●],[●] and 

having Spanish tax identification number (N.I.F.) [●]. 
2. Founding Partners § Mr [●] and Ms. [●] (the “Founding Partners”) 
3. Lead Investor § The INVESTOR. 
4. Possible 

Investment 
§ Up to a maximum of euros [●]  

5. Pre-money fully 
diluted valuation 

§ Euros [●] 

6. Operation 

§ Investment of [●] in the capital of the Company (the "Investment"). 
§ Subsequent to the execution of the Investment, the INVESTOR will 

purchase from the Founding Partners a number of representative 
shares representing, in aggregate, a percentage of [●]% of the total 
share capital (the "Purchase"). 

§ The Investment and Purchase operations shall together be referred to 
as the “Operation”. 

7. Cap table 
§ The proposed fully diluted cap table before and after the confirmation 

of the Operation is attached as APPENDIX A. 

8. Debt 
§ The Company’s net financial debt at the date of signature of this Term 

Sheet amounts to a total of euros [●]. 
9. Estimated closure 

date 
§ [●][●][●]. 

10. Due Diligence 
§ Prior to confirmation of the Operation, the INVESTOR will have the 

right to carry out for its own satisfaction a financial, accounting, legal, 
fiscal and technological audit of the Company. 
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11. Conditions for the 
confirmation of the 
Investment, if 
appropriate 

§ The conclusion of the Due Diligence with a satisfactory outcome 
according to the sole criterion of the INVESTOR; 

§ The confirmation of the Operation by the board of directors of the 
INVESTOR; and 

§ The agreement concerning the content of the Investment and 
Shareholders Agreement.  

12. Shares 

§ In execution of the Investment, the Company will issue in favour of 
the INVESTOR new shares having the same political and economic 
rights as those already existing, except for the additional rights 
included in this Term Sheet.  

§ With regard to the shares acquired through the Purchase agreement, 
they will hold the same political and economic rights, except for the 
additional rights included in this Term Sheet  

13. The Board of 
Directors 

§ The Company’s Board of Directors will consist of three (3) members, 
of whom the Founding Partners may designate two (2) directors, and 
the INVESTOR may designate one (1) director. 

§ The post of Chairman of the Board will be held by one of the Founding 
Partners, and the post of Secretary will be designated by the 
INVESTOR. 

§ For the purpose of adequately monitoring the Company’s activity, the 
INVESTOR may designate one (1) observer (the “Observer”) to the 
Board of Directors who will have the right to participate in its 
discussions and to provide support through his knowledge and 
expertise in the subjects discussed during the Board’s meetings, but 
who will not have voting rights. The Observer shall have access to the 
same information as the Company’s directors. 

14. Liability insurance 
§ The Company will undertake to contract and always maintain with a 

renowned entity a liability insurance policy for directors.  

15. Adoption of 
agreements 

§ The Shareholders General Meeting and Board of Directors will adopt 
their agreements by a majority legally established for this purpose. 
Nevertheless, for the adoption of the agreements that are indicated in 
Appendix B, it will be necessary to have a vote in favour by the 
INVESTOR or, in the case of subjects corresponding to the Board of 
Directors, a vote in favour by the Director designated by the 
INVESTOR.  
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16. Permanence and 
exclusivity 

§ The Founding Partners shall undertake to devote themselves with 
exclusive dedication to the Company’s activities during a period of at 
least [●] months starting from the confirmation of the Operation (the 
“Permanence Period”), undertaking to remain in the post that they 
occupy and to perform it with the highest level of quality and 
effectiveness and on a basis of exclusivity.   

§ In the event that one of the Founding Partners resigns from his post 
as a “bad leaver” prior to the termination of the said Permanence 
Period, he shall be required to offer for sale to the INVESTOR and, 
with subsidiarity, to the Company the shares that he owns at the time 
of his resignation, at their nominal value, with the INVESTOR and the 
Company having the option to purchase them.  

§ In the event that one of the Founding Partners is obliged to leave his 
post (provided his leaving does not derive from a breach of the 
Investment and Shareholders Agreement) (“good leaver”) prior to the 
termination of the said Permanence Period, he shall be required to 
offer for sale to the INVESTOR and, with subsidiarity, to the Company 
the non-consolidated shares that he owns at the time of his 
resignation, with the INVESTOR and the Company having the option 
to purchase them. During the Permanence Period, shares shall be 
consolidated at a rate of [●]% per month. 

17. Non-competition 

§ The Founding Partners shall be required not to invest, develop, 
participate, collaborate or work in any company or business that 
carries out activities that are in competition with the activities that at 
any time may be developed by the Company while the INVESTOR 
holds the position of a shareholder of the said company, and also for 
a period of 24 months after they are no longer shareholders of the 
Company. 

§ Teaching activities currently carried out by the Founding Members in 
the center [●] as well as their minority and purely financial interests 
in the companies that will be identified in the Investment and 
Shareholders Agreement are exempt from the competition 
prohibition. 
 

18. Right to 
Information 

§ The INVESTOR will receive financial information about the Company, 
including the audited financial statements for each financial year 
within ninety (90) days following the termination of each financial year 
and the provisional monthly statements of the accounts (Profit and 
Loss Statement, Balance Sheet, Cash Position and Key Performance 
Indicators) within fifteen (15) days after the end of each month.  

§ The Company will submit its annual accounts to audit, even though it 
is not bound by the current regulations. 



                                For the purpose of South Summit discussion 
  Draft subject to changes 
  Confidential 

 

4 

19. Transfer of shares 
regime  

Without prejudice to the regime of reinforced majorities at the 
Shareholders General Meeting, the transfer of shares of the Company 
will be subject, among others, to the following mechanisms: 
 
a) Free inter vivos transmissions: Inter vivos transmissions made by 

the INVESTOR in favor of any company belonging to its group of 
companies (as "Group" is defined in article 42 of the Spanish 
Commercial Code) will be free. 
 

b) Pre-emptive right: The shareholders, and in the absence of these 
the Company itself, will hold a pre-emptive right for the 
acquisition over the shares in case of transmissions in favor of 
third parties. 
 

c) Right of preferred subscription: In any capital increase with the 
issuing of new shares, shareholders will be entitled to subscribe a 
number of shares proportional to the number of shares 
representing the capital stock of the Company of which they are 
holders, even though by law said right is not imperative. 
 

d) [[Non-dilution right: Shares acquired by the INVESTOR will be 
subject to a "broad-based weighted average" non-dilution right, 
in order to reduce its dilution in the event that the Company 
approves a capital increase in the same at a pre-money valuation 
that is lower than the post-money valuation derived from the 
Investment (dilutive round).]] 

 

20. Tag-Along Right 

§ In the event that any of the shareholders should decide to transfer all 
or part of their shares, the other shareholders shall have the right to 
accompany them in selling their own shares on the same conditions, 
in proportion to the percentage of their holding in the Company’s 
share capital.  

§ In the event of a change of control, the INVESTOR shall have the right 
to sell all of its shares to the other shareholders on a preferential 
basis.   

§ [[The transfer of shares on the part of the INVESTOR shall not give 
rise to any corresponding “tag-along right”.]] 
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21. Drag-Along Right 

§ In the event that any of the shareholders should receive an offer from 
another shareholder or from a third party to acquire 100% of the 
shares in which the share capital is divided, the said shareholder shall 
enjoy a “drag-along right” with regard to the other shareholders, on 
condition that the offer is jointly accepted by the majority of the 
shareholders’ voting rights owned by the Founding Partners and [[by 
the majority of the shareholders’ voting rights owned by the 
INVESTOR]], with the result that the other shareholders shall be 
obliged to sell all of their holdings in the share capital for the same 
price and on the same conditions as those offered by the offerer. The 
Founding Partners shall only be able to exercise this “drag-along right” 
once their Permanence Period has expired. 
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22. Preferential 
liquidation 

• This stipulation shall be applied when, in the event that there is a 

liquidation, winding-up, merger, splitting-up, takeover, sale or any 

other disposal of substantially all the assets or of a majority of the 

shares of the Company, the net consideration obtained (the “Net 

Consideration”) does not enable all the shareholders in the Company 

to recover at least the amounts that in each of their cases they would 

have paid or disbursed for their shares in the Company. 

• In such an event, the Net Consideration shall be distributed in the 

following manner: 

a) Firstly, and on a preferential basis, the Founding Partners shall 

each have the right to receive euros [●] (€ [●]). The above-

mentioned distribution shall cease to be applicable only in the 

event that the INVESTOR votes against the said distribution, or 

in the event of a supposed case of mala praxis on the part of the 

said Founding Partners.  

b) Secondly, any remaining amount, if any, shall be distributed on 

a pro rata basis between the INVESTOR and any other 

shareholders who have paid or disbursed any amount of money 

for their shares in the Company, until the total amount of money 

actually paid for the said shares has been recovered. 

c) Thirdly, the remaining amount, if any, shall be distributed among 

all the shareholders (the “Catch-Up”), until the said shareholders 

have received the value that would have been due to them, if the 

percentage of their holding in the share capital were to be applied 

to the amount of the Net Consideration. 

d) Once the above corresponding amounts have been accounted for, 

if any balance should remain, the said balance shall be distributed 

on a pro rata basis among all the shareholders of the Company. 

23. Intellectual Property  
Rights (IP Rights) 

• Founding Partners declare that they are not holders of any rights over 

the designs, trademarks, Internet domains, patents, processes, 

technical knowledge and, in general, any IP right, registered or not, 

recordable or not, that the Company uses in the development of its 

activities. In the event that it is discovered that there is an IP right on 

their behalf (except for the moral right of the author), they undertake 

to transmit it immediately and free of charge to the Company. 
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24. Bylaws and 
prevalence 

• The Investment and Shareholders Agreement will prevail as an 

agreement between the shareholders and between them and the 

Company, although some of its clauses must be totally or partially 

modified in the Company's Bylaws in order to adapt these to the 

corporate regulations in force at any time. In the event of a discrepancy 

between the contents of the Investment and Shareholders Agreement 

and the bylaws, the Investment and Shareholders Agreement will 

prevail. 

• The Parties will make their best efforts to reflect the contents of the 

Investment and Shareholders Agreement in the bylaws of the Company.  

25. Incentive Plan 

§ The Company shall authorise the creation for certain key employees 
of an Incentive Plan that will not confer on the said employees the 
status of a shareholder, but will give them all or part of the financial 
rights associated with the status of shareholder, up to a maximum 
amount of [●]% of the share capital prior to the Operation. 

26. Representations 
and Warranties 

§ In the Investment and Shareholders Agreement, the Founding 
Partners shall proffer the representations and warranties that are 
usual in this type of operation according to standard market terms 
and conditions. In the event of non-compliance with the 
representations and warranties on the part of the Founding Partners, 
any possible indemnities shall be paid in the form of equity (i.e., 
shares in the Company owned by the Founding Partners) and shall in 
any case be limited to the amount of the Operation, except in the 
event of fraud or criminal intent.  

27. Expenses and taxes 

§ [[The Company shall be responsible for the payment of any expenses 
for legal counselling incurred by the INVESTOR for the negotiation and 
confirmation of the Operation, and also for the costs of Due Diligence 
and notaries’ fees associated with the confirmation of the Operation.]]  

§ If the Operation is not completed because the Company abandons the 
negotiations (except when the Company abandons the said 
negotiations because the INVESTOR has introduced a significant 
change to the terms and conditions), the Company shall assume the 
costs incurred by the INVESTOR’s advisers up to the date concerned. 
If, on the other hand, the Operation is not completed for causes 
attributable to the INVESTOR, the latter shall assume the costs of the 
Company’s legal advisers.  

28. Confidentiality 

§ The Parties agree to treat this Term Sheet in a confidential manner 
and shall not transmit or divulge its existence or its content, except 
to its shareholders and, when necessary, to its advisers, who must 
respect the confidentiality of the document. 
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29. Exclusivity 

§ In consideration of the time and expense dedicated by the INVESTOR 
to setting up the Operation, the INVESTOR and the Founding Partners 
agree not to discuss, negotiate or accept any new proposed sale or 
disposal of debt or of securities, or any sale of significant assets of the 
Company during a time limit of ninety (90) days from the date of 
signature of this Term Sheet. 

30. Applicable law and 
jurisdiction 

§ Both this Term Sheet and the relationship between the Parties shall 
be governed and interpreted in overall conformity with the laws of 
Spain.  

§ The Parties renounce any jurisdiction that might be applicable to 
them, and hereby submit to the exclusive jurisdiction of the courts of 
the city of Barcelona.  

 
 
THE FOUNDING PARTNERS OF [●]. 
(On their own behalf, and also on behalf of the Company) 
 
 
 
 
 
    
[●]                  [●] 
 
 
[●], S.L., represented by Mr. [●], as member of its Board of Directors duly authorized.  
 
 
 
 
    
[●]        
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Appendix A 

CAP TABLE PRIOR TO THE INVESTMENT 
 

Shareholder Shares % 
% fully 
diluted 

[●]	 [●] [●] [●] 
[●] [●] [●] [●] 
TOTAL [●] 100% 100% 

 
 

OPERATION 
 

Shareholder Shares Amount 

THE	INVESTOR [●] [●] 

TOTAL [●] [●] 
 
        INCENTIVE PLAN 
 

Plan Shares 
Reserved 

percentage 

Employee	Stock	Ownership	Plan	(ESOP) TBD 10% 

 
 

CAP TABLE FULLY DILUTED AFTER THE INVESTMENT 
 

Shareholder Shares % 
% fully 
diluted 

[●] [●] [●] [●] 
[●] [●] [●] [●] 
[●]	 [●] [●] [●] 
Employee	 Stock	 Ownership	 Plan	
(ESOP)	

 
 [●] 

TOTAL [●] 100% 100% 
 

 

 

 

 

 



                                For the purpose of South Summit discussion 
  Draft subject to changes 
  Confidential 

 

10 

 

Appendix B 
QUESTIONS SUBJECT TO A REINFORCED MAJORITY 

(Minimum representative list of a non-exhaustive nature provided by way of example) 
 

1. Questions Subject to a Reinforced Majority of the Shareholders General Meeting 
 
(i) Any modification of the company statutes, except for (a) increases of share capital and (b) 

reductions of share capital in the event that the Company is involved in a process of liquidation as 
a consequence of an accumulation of losses that leave its net worth as less than half the share 
capital. 
 

(ii) The authorisation of corporate operations considered as structural, such as mergers, demergers, 
additions of business lines, overall transfers of assets or liabilities; and the authorisation of the 
winding-up or liquidation of the Company, except in those cases in which, in accordance with the 
law, it is compulsory to adopt an agreement. 
 

(iii) The entry into the Company's capital stock, directly or indirectly through other companies, of 
individuals or legal entities that perform activities that compete with the professional activity carried 
out by the INVESTOR. 
 

(iv) The suppression of the right of preferential share offers on the occasion of increases in share capital; 
the exclusion of shareholders; and the authorisation of directors to dedicate themselves, on their 
own account or on behalf of others, to the same type of activity that constitutes the purpose of the 
Company. 
 

(v) The policy of payment of dividends, or the distribution of reserve holdings. 
 

(vi) The attribution of options on shares, or rights or other instruments that give right to the acquisition 
of company shares or the financial rights associated with them, except when said competence 
corresponds to the Board of Directors.  
 

(vii) The creation of company shares that confer higher policy and/or financial rights than the shares 
owned by the INVESTOR, 
 

(viii) The approval of the Company’s annual accounts, and the application of its profits. 
 

(ix) The modification of governing body system as well as of the qualitative and quantitative 
composition of the governing body. The appointment of Directors. 
 

(x) The remuneration of the directors of the Company.  
 

(xi) The acquisition of treasury shares held by the company.  
 

(xii) Applications for bankruptcy. The dissolution and liquidation of the Company and the appointment 
and dismissal of liquidators. 
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(xiii) The transfer of the company domicile outside Spain. 
 

(xiv) Any financial operation that involves the Company in taking on bank debt for any amount greater 
than ONE HUNDRED THOUSAND EUROS (€100,000), on an individual basis, not included in the 
Annual Business Plan.  
 

(xv) Any operation or business activity costing an amount higher than EUROS [●] (€ [●]) engaged in 
on an individual basis or which has not been included in the Company’s Annual Business Plan. 
 

(xvi) The establishment of any type of charges on assets that are legally considered essential assets of 
the Company, as defined in article 160 (f) of the consolidated text of the Spanish Capital Companies 
Act. 
 

(xvii) The adoption of any decisions relating to the creation, acquisition or disposal of subsidiary 
companies; the disposal or encumbrance of shares in subsidiaries, and the adoption by any of the 
said subsidiaries of agreements concerning the above questions, together with the appointment of 
directors to the said subsidiaries. 
 

(xviii) The modification of the contractual conditions of the Founding Partners. 
 

2. Questions Subject to a Reinforced Majority of the Board of Directors 
 

(i) The recruitment of direct employees or the hiring of service providers for an annual amount 
higher than EUROS [●] (€[●]) 
 

(ii) The appointment of Managing Directors and/or Executive Committees. 
 

(iii) The granting of overall powers of attorney. 
 

(iv) The authorisation and modification of the Company’s Annual Business Plan and that of 
participated companies. 
 

(v) The approval of any investment or divestment not included in the Annual Business Plan that does 
not require to be passed by the Shareholders General Meeting.  
 

(vi) The modification of the accounting criteria applied by the Company, unless such modification 
were required by legal imperative. 
 

(vii) The formulation, granting or establishment of incentive plans for employees or collaborators. 
 

(viii) The conclusion, amendment or early termination of contracts outside the ordinary course of the 
Company's business or that due to their characteristics should be considered relevant (for this 
purpose it will be considered relevant when its amount exceeds EUROS [●] (€ [●], unless it is a 
competence corresponding to the General Meeting. 
 

(ix) The constitution of mortgages, charges or encumbrances on any kind of assets and business of 
the Company except when it affects essential assets. 


